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U.S. Customs Service 


Treasury Decisions 


(T.D. 82-38) 


Approval and Discontinuance of Carrier’s Bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandisé have 
been approved or discontinued as shown below. The symbol ‘‘D”’ indi- 
cates that the bond previously outstanding has been discontinued on 
the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 
the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at the 


end of the list. 
Dated: March 4, 1982. 





Name of principal and surety 


A A Triangle Transfer & Warehouse Co., Inc., 300 
N.E. 67th St., Miami, FL; motor carrier; Peerless 
Ins. Co. 


A &§& Trucking, P.O. Box 4027, Missoula, MT; motor 
carrier; The Travelers Indemnity Co. 


Acclaim Tank Transporters, 9920 Hayward Way, So. 
El Monte, CA; motor carrier; St. Paul Fire & Marine 
Ins. Co. 


The Alabama Great Southern Railroad Co.—see 
Southern Railway System. 


All Southern Trucking, Inc., P.O. Box 2698, Tampa, 
FL; motor carrier; Northwestern National Ins. Co. 
of Milwaukee, WI 

(PB 2/1/79) D 2/16/82! 


Atlantic and East Carolina Railway Co.—see Southern 
Railway System 


Jay Brian Transport Corp., 365 Broadway, Lynnfield, 
MA; motor carrier; Commercial Union Ins. Co. 





Date of 
bond 


Jan. 7, 1982 
| 


Jan. 7, 1982 


26, 1982 | 


. 1, 1982 


i- 





Date of 
approvai 


Feb. 5, 1982 


2, 1982 


29, 1982 


Feb. 16, 1982 


Feb. 17, 1982 





Filed with district 
director/area 
director/amount 


Miami, FL; 
$30,000 


Great Falls, MT; 
$25,000 


Los Angeles, CA; 
$50,000 


Tampa, FL; 
$25,000 


Boston, MA; 
$25,000 


1 
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Name of principal and surety 


Briggs Transportation Co., North 400 Griggs Midway 
Bldg., St. Paul, MN; motor carrier; Hartford Acci- 
dent and Indemnity Co. 


C.W. Transport, Inc. (a DE Corp.), 610 High St., 
Wisconsin Rapids, WI; motor carrier; Federal Ins. 
Co. 

(PB 12/31/67) D 2/4/82 2 


Cardinal Transport, Inc., 1230 Northern Illinois Dr., 
Channahon, IL; motor carrier; Peerless Ins. Co. 


Central of Georgia Railroad Co.—see Southern Rail- 
way System 


Chikaskia Valley Trucking Inc., R.R.1, Box 22D, 
Argonia, KS; motor carrier; Tri-State Ins. Co. 
D 2/19/82 


The Chief Freight Lines, Co., 2401 N. Harvard, Tulsa, 
OK; motor carrier; Fireman’s Fund Ins. Co. 
D 2/2/82 


Christman Trucking Corp., Washington, PA; motor 
carrier; American States Ins. Co. 
D 2/5/82 


The Cincinnati, New Orleansand Texas Pacific Rail- 
Way Co.—see Southern Railway System 


Citizens Warehouse Trucking Co., Inc., 2455 East 27th 
St., Los Angeles, CA; motor carrier; Washington In- 
ternational Ins. Co. 

D 1/29/82 


Coleman Supply Co., Inc., P.O. Box 426, 211 East Bay 


St., Charleston, SC; motor carrier; Fireman’s Fun 
Ins. Co 


The Fine Arts Express, Inc., P.O. Box 72, Wellesley 


Hills, MA; motor carrier; Lumbermens Mutual Cas- 
ualty Co. 


Fleetline Express—see Taloren, Ltd. 


Florida Express Carrier, Inc., P.O. Drawer 1048, St., 
Augustine, FL; motor carrier; Seaboard Surety Co. 


General Transportation Services, 120 Gun Club Rd., 


Jacksonville, FL; motor carrier; St. Paul Fire & Ma- 
rine Ins.Co. 


Georgia Southern and Florida Railway Co.—see 
Southern Railway System 

Holiday Van Lines, P.O. Box 3390, Knoxville, TN; 
motor carrier; Western Surety Co. 


See footnotes at end of table. 





| Jan. 


Date of 
approval 


July 15,1981 | July 20,1981 


Jan. 8, 1982 Feb. 4, 1982 


Dec. 21, 1981 


Apr. 8, 1981 May 20, 1981 


July 5, 1978 July 21, 1978 





Feb. 9, 1978 


. 28,1978 


Nov. 24, 1981 


. 12, 1981 . 27,1982 


. 17,1981 18, 1982 


13, 1982 . 22,1982 


14, 1982 





. 17,1978 | 





Filed with district 
director/area 
director/amount 


Minneapolis, MI; 
$25,000 


Chicago, IL; 
$30,000 


Baltimore, MD; 
$25,000 


St. Louis, MO; 
$25,000 


Cleveland, OH; 
$100,000 


Philadelphia, PA; 
$25,000 


Los Angeles, CA; 
$50,000 


Charleston, SC; 
$25,000 


Boston, MA; 
$25,000 


Tampa, FL; 
$25,000 


Tampa, FL; 
$25,000 


New Orleans, LA; 
$50,000 
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Name of principal and surety 


Home Pack Transport, Inc., 57-48 49th St., Maspeth, 


NY; air freight forwarder; American Motorists Ins. 
Co. 


D 1/26/82 


L. R. Trucking, Inc., 59 Norfolk Ave., Boston, MA; 
motor carrier; Peerless Ins. Co. 


Louisiana Southern Railway—see Southern Railway 
System 


Maheu Transport Inc., C.P. 120, St. Stanislas De 
Kostka, Quebec, Canada; motor carrier; The Conti- 
nental Ins. Co. 


Mel’s Express Ltd., 90 Dissette St., Bradford, Ontario, 
Canada; motor carrier; Continental Ins. Co. (The) 
(PB 1/18/78) D 12/24/813 


Midwest Emery Freight System, Inc., 5501 West 79th 
St., Burbank, IL; motor carrier; American Drug- 
gists Ins. 


(PB 10/4/78 D 2/4/82 ¢ 


Myers Transfer, Inc., 1241 Haines St., Jacksonville, 


FL; motor carrier; St. Paul Fire & Marine Ins. Co. 
D 10/26/81 


Nationwide Distributors Inc., 26 Willis St., P.O. Box 
1329, Framingham, MA; motor carrier: The Aetna 
Casualty and Surety Co. 


New Orleans Terminal Co.—see Southern Railway 
System 


Richard Novigrod, 805 N. Cage Blvd., Pharr, TX; 
motor carrier; Gulf Ins. Co. 
(PB 11/25/80) D 2/16/82 5 


Peninsula Truck Line, Inc., 314 7th Ave., South, 
Seattle, WA; motor carrier; Fidelity & Deposit Co. of 
MD 

D 2/27/82 


St. Johns River Terminal Co.—see Southern Railway 
System. 


Skyland, Inc., 256 Celia St. S.W., Grand Rapids, MI; 
motor carrier; Hartford Accident and Indemnity Co. 
D 2/18/82 


Smith Transport (US) Lte., 150 Commissioners St., 
Toronto, Ontario, Canada; motor carrier; The Con- 
tinental Ins. Co. 


(PB 2/18/81) D 2/18/82 
See footnotes at end of table. 


June 10, 1977 


Mar. 13, 1981 


Nov. 9, 1981 


Dec. 24, 1981 


Oct. 30, 1981 


Nov. 29, 1979 


Nov. 9, 1981 


Feb. 4, 1982 


Feb. 27, 1973 


Dee. 10, 1979 


Feb. 18, 1982 








Date of 
approval 


June 29, 1977 


Mar. 19, 1981 


Feb. 5, 1982 


Jan. 24,1982 


Feb. 4, 1982 


Oct. 16, 1981 


Feb. 19, 1982 


Feb. 16, 1982 


Aug. 8, 1973 


Feb. 18, 1982 
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Filed with district 
directo. /area 
director/amount 


J.F.K. Airport; 
$50,000 


Boston, MA; 
$25,000 


Ogdensburg, NY; 
$25,000 


Buffalo, NY; 
$25,000 


Chicago, IL; 
$50,000 


Tampa, FL; 
$25,000 


Philadelphia, PA; 
$30,000 


Laredo, TX; 
$25,000 


Seattle, WA; 
$25,000 


Detroit, MI; 


Ogdensburg, N Y; 
$200,000 
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Date of Date of Filed with district 


Name of principal and surety 


Southern Railway Co. (a VA Corp.), The Alabama 
Great Southern Railroad Co. (an AL Corp.), Cen- 
tral of Georgia Railroad Co. (a GA Corp.), The 
Cincinnati, New Orleans and Texas Pacific Rail- 
way Co. (an OH Corp.), Georgia Southern and 
Florida Railway Co. (a GA Corp.), Atlantic and 
East Carolina Railway Co. (a NC Corp.), New 
Orleans Terminal Co. (a LA Corp.), Louisiana 
Southern Railway (a LA Corp.), St. Johns River 
Terminal Co. (a FL Corp.), and Southern Region 
Motor Transport Inc. (a GA Corp.) hereinafter 


known as Southern Railway System, 92015th St. NW.., | 


Washington, D.C.; rail carrier; Federal Ins. Co. 
(PB 11/6/81) D 2/10/827 


Southern Region Motor Transport Inc.—see Southern 
Railway System. 


T K Trucking, Inc., 7540 LBJ Freeway, Suite 825, 
Dallas, TX; motor carrier; Royal Indemnity Co. 


Taloren, Ltd. d-b.a. Fleetline Exp ress, 3301 51st Ave., | 
nto, CA; motor carrier; The Continental | 


nderbird Motor 
State, Kokomo, IN 


Casualty & Surety Co. 


Freight Lines, Inc., 210 
The 


East 


motor 


carrier; 


Trans Mountain Oil Pipe Line 
Broadway, Ste. 800, Vancouver, B.C., 
motor carrier; United States Fidelity 
Guaranty Co. (PB 5/16/74) D 1/22/82 


601 West 
Canada; 


and 


Corp. 


er’s Transport, Ltd., Box 62, Kipp, Alberta, 


da; motor carrier; Northwestern National Ins. | 


Transportation ?>.O. Drawer “‘L’”’, Tulsa, 


¢; motor carrier; Hartford Accident & Indemnity 


(PB 5/19/78) D 2/1/82 8 


! Surety is Fidelity & Deposit Co. of MD. 
2 Surety is Fireman’s Fund Ins. Co. 
3 Surety is Commercial Union Ins. Co. 
‘ Surety is Peerless Ins. Co. 
5 Surety is Lawyers Surety Corp. 
Surety is Transamerica Ins. Co. 
? Principal i 





Aetna | 


bond 


Feb. 1, 1982 


Nov. 


3, 1981 | 








approval 


Feb. 10, 1982 





dicector/area 
director/amount 


Baltimore, MD; 


$100,000 


Laredo, TX: 


$25,000 
San Francisco, CA; 


$25,000 


Houston, TX; 
$25,000 


Seattle, WA; 
$50,000 


| Great Falls, MT; 
$50,000 


Houston, TX; 


$25,000 


Southern Railway Co. (a VA Corp.), New Orleans Terminal Co. (a LA Corp .), Central of 


Georgia Railroad Co. (a GA Corp.), St. Johns River Terminal Co. (a FL Corp.), hereinafter known as 


Southern Railway System. 
8 Principal is D. Q. Wise, In- 


BON-3--03 


Marityn G. Moruxison, 
Mrector, 
Carriers, Drawback and Bonds Division. 





CUSTOMS 
(T.D. 82-39) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates issued December 2, 
1981 to January 20, 1982, inclusive, pursuant to sections 22.1 through 
22.5, inclusive, Customs Regulations; and approvals under section 
22.6, Customs Regulations. 

In the synopses below are listed for each drawback rate approved 
under 19 U.S.C. 1313(b), the name of the company, the specified 
articles on which drawback is authorized, the merchandise which 
will be used to manufacture or produce these articles, the factories 
where the work will be accomplished, the date the statement was 
signed, the basis for determining payment, the Regional Commissioner 
to whom the rate was forwarded or issued by, and the date on which 
it was forwarded or issued. 


Dated: March 9, 1982. 
GEoRGE C. STEUVART 
(For Marilyn G. Morrison, Director, 
Carriers, Drawback and Bonds Division). 


(A) Company: American Cyanamid Co. 

Articles: Robenidine. 

Merchandise: Para chlorobenzaldehyde. 

Factory: Bound Brook, NJ. 

Statement signed: September 17, 1981. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: 
York, December 2, 1981. 


(B) Company: American Cyanamid Co. 

Articles: Aerodri. 

Merchandise: 2-ethylhexanol (2-ethylhexyl alcohol). 

Factory: Willow Island, WV. 

Statement signed: August 6, 1981. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: 
York, December 24, 1981. 


(C) Company: Citrus Central, Inc. 

Articles: Frozen concentrated orange juice; orange juice from con- 
centrate; bulk concentrated orange juice; other orange juice 
products that meet customer specifications. 
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Merchandise: Concentrated orange juice for manufacturing. 

Factories: Winter Haven, Umatilla, Lake Hamilton, Plymouth, and 
Winter Garden, FL. 

Statement signed: November 19, 1981. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Miami, Janu- 
ary 11, 1982. 

Revokes: T.D. 79-259-B. 


(D) Company: Data General Corp. 

Articles: Computer systems, computer subsystems and peripheral 
computer equipment. 

Merchandise: Printed circuit board products. 

Factories: Southboro, MA; Westbrook, ME; Apex and Cary, NC; 
Portsmouth, NH; Austin, TX. 

Statement signed: September 14, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
December 17, 1981. 

Revokes: T.D. 81-222-H. 


(E) Company: Diamond Shamrock Corp. 

Articles: Bravo 500 also known as Daconil Flowable, Nopcocide 
N40D or Chlorothalonil 500. 

Merchandise: Daconil 2787 (Technical Tetrachloroisophtalonitrile). 

Factory: Houston, TX. 

Statement signed: November 12, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
January 13, 1982. 


(F) Company: E. I. du Pont de Nemours & Co. 

Articles: Weed killing compounds. 

Merchandise: Methyl aceto acetate; Diuron Technical; Bromacil 
(5-bromo-3-sec-butyl-6-methyluracil). 

Factory: La Porte, TX. 

Statement signed: November 19, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
December 2, 1981. 

Revokes: T.D. 76-24-I as amended by T.D. 76-159-F and T.D. 
78-407-F. 


(G) Company: Enterprise Aluminum Co., Division of Lancaster 
Colony Corp. 
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Articles: Aluminum cookware. 

Merchandise: Aluminum sheet in coils and circle blanks. 

Factory: Eatonton, GA. 

Statement signed: December 2, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Miami, Jan- 
uary 20, 1982. 


(H) Company: Great Lakes Chemical Corp. 

Articles: 5-bromopyrimidine. 

Merchandise: Formamide technical. 

Factory : Sacramento, CA. 

Statement signed: July 16, 1981. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Chicago, De- 
cember 2, 1981. 


(I) Company: Hansen Caviar Co., Inc. 

Articles: Finished caviar products, both fresh and pasteurized, 
in jars and tins. 

Merchandise: Caviar (Sturgeon roe). 

Factory: Englewood, NJ. 

Statement signed : October 29, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 10, 1981. 


(J) Company: Inolex Chemical Co. 

Articles: Isopropyl Myristate. 

Merchandise: Myristic acid and isopropyl] alcohol. 

Factory: Philadelphia, PA. 

Statement signed: November 9, 1981. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
January 4, 1982. 


(K) Company: Kahn & Feldman, Inc. 

Articles: Texturized nylon yarn. 

Merchandise: Nylon yarn, type 66, undyed. 

Factory: Pulaski, VA. 

Statement signed: December 9, 1981. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 24, 1981. 
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(L) Company: Eli Lilly and Co. 

Articles: Tricyclazole (Beam or Bim) in intermediate, bulk, and 
finished product formulations. 

Merchandise: 4-methyl-2-hydrazino benzothiazole; 2-amino-4-methyl 
benzothiazole; tricyclazole technical; formic acid. 

Factory: Lafayette, IN. 

Statement signed: July 31, 1981. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
December 24, 1981. 


(M) Company: Mack Trucks, Inc. 

Articles: Trucks, tractors, truck-tractors, fire apparatus, finished 
automotive assemblies, subassemblies, components and parts. 

Merchandise: Automotive components, assemblies, subassemblies 
and parts. 

Factories: Allentown, Macungie, New Cumberland, PA; Hayward, 
CA; Hagerstown, MD. 

Statement signed: March 31, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
December 18, 1981. 

Revokes: T.D. 80-200-P. 


(N) Company: Magruder Color Co., Inc. 

Articles: Wet and dry color pigments. 

Merchandise: Dye intermediates. 

Factories: Elizabeth, NJ; Bridgeview, IL. 

Statement signed: November 11, 1981. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 14, 1981. 


(O) Company: Mid-Atlantic Coca-Cola Bottling Co., Inc. 

Articles: Coca-Cola and other soft drinks. 

Merchandise: Flavoring syrups. 

Factories: Portsmouth, OH; Shiremanstow, PA; Alexandria, Norfolk, 
and Richmond, VA; Baltimore (2), Capitol Heights and Silver 
Spring, MD. 

Statement signed: April 8, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioners of Customs: Baltimore, 
New York, and Miami, December 14, 1981. 

Revokes: T.D. 78-293-D to cover successorship from the Coca-Cola 
Bottling Co. of Baltimore. 
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(P) Company: Mobay Chemical Corp. 

Articles : Isocyanates. 

Merchandise: Desmodur PU 1844 (polyphenylene polymethylene 
isocyanate with high diphenylmethane diisocyanate content). 

Factories: Baytown, TX; New Martinsville, WV. 

Statement signed : October 23, 1981. 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative value at the time of separation. 

Rate forwarded to Regional Commissioners of Customs: New York, 
December 4, 1981. 

Revokes: T.D. 81-156-Q. 


(Q) Company: Monsanto Co. 

Articles: Lustrex (polystyrene). 

Merchandise: Styrene monomer. 

Factories: Muscatine, IA; Addyston, OH; Indian Orchard, MA. 

Statement signed : October 27, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioners of Customs: Chicago, 
Houston, and New York, December 2, 1981. 


(R) Company: Mount Pleasant Chemical Co. 

Articles: Agricultural insecticides. 

Merchandise: Meta tricresyl phosphate. 

Factory: Mt. Pleasant, TN. 

Statement signed: August 27, 1981. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 9, 1981. 


(S) Company: N F & M Corp. 

Articles: Finished titanium bars, billets, and plates. 

Merchandise: Commercially pure titanium ingots; alloy titanium 
ingots. 

Factory: Monaco, PA. 

Statement signed : September 8, 1981. 

Basis of claim: Used in, less valuable waste. 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 9, 1981. 


(T) Company : Reading Industries, Inc. 

Articles: Copper tubing, straight length or coil. 
Merchandise: Blister copper, black copper and anode copper. 
Factory: Reading, PA. 

Statement signed: December 3, 1981. 
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Basis of claim: Appearing in. 
Rate forwarded to Regional Commissioner of Customs: New York, 
January 20, 1982. 


(U) Company: Richlyn Laboratories, Inc. 

Articles: Chloroquine (Di) phosphate tablets. 

Merchandise: Chloroquine (Di) phosphate. 

Factory: Philadelphia, PA. 

Statement signed : October 28, 1981. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
December 7, 1981. 


(V) Company: Rohm and Haas Texas Inc. 
Articles: Inhibited ethyl acrylate various grades, distilled; inhibited 
ethyl methacrylate, various grades, distilled and undistilled. 
Merchandise: Ethyl! alcohol. 
Factory: Deer Park, TX. 
Statement signed: December 10, 1981. 
Basis of claim: Used in. 
Rate forwarded to Regional Commissioner of Customs: Baltimore, 
Jecember 22, 1981. 
kes: T.D. 74-217—A in part (section 32TX). 


(W) Company: Stauffer Chemical Co. 

Articles: Meta Tricresyl Phosphate (MTCP). 

Merchandise: Meta Cresol. 

Factory: Gallipolis Ferry, WV. 

Statement signed: August 26, 1981. 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 9, 1981. 


(X) Company: Stauffer Chemical Co. 

Articles: Sumithion formulations. 

Merchandise: Sumithion. 

Factory: Tampa, FL. 

Statement signed: July 20, 1981. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 9, 1981. 


(Y) Company: Steinerfilm, Inc. 
Articles: Plain slit dielectrics; metallized and slit dielectrics. 
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Merchandise: Polyester, polycarbonate, polypropylene, polystyrene, 
polysulfone and polyvinylidene fluoride film; high density paper. 

Factory: Williamstown, MA. 

Statement signed: July 14, 1981. 

Basis of claim: Appearing in. 

Rate forwarded to Regional Commissioner of Customs: Boston, 
December 16, 1981. 


(Z) Company: Sterling Drug Inc. 

Articles: Chlormezanone. 

Merchandise: Para chlorobenzaldehyde. 

Factory: Rensselaer, NY. 

Statement signed: October 23, 1981. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: New York, 
January 4, 1982. 


Approval Under Section 22.6, Customs Regulations 


(1) Company: Sun Petroleum Products Co. 
Articles: Petroleum products. 
Merchandise: Crude petroleum and petroleum derivatives. 


Factories: Marcus Hook, PA; Toledo, OH; Corpus Christi, TX; 
Tulsa and Duncan, OK. 

Statement signed: August 28, 1981. 

Basis of claim: Used in. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
December 30, 1981. 


367-078 O - 82 - 2 





Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued by the 
U.S. Customs Service, and not otherwise published, is published 
for the information of Customs officers and the importing community. 
Although the decisions are not of sufficient general interest to warrant 
publication as Customs Service Decisions, the listing describes the 
issues involved and is intended to aid Customs officers and concerned 
members of the public in identifying matters of interest which recently 
have been considered by the U.S. Customs Service. Individuals to 
whom any of these decisions would be of interest should read the 
limitations expressed in 19 CFR 177.9(c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for 
public distribution upon written request to the Office of Regulations 
and Rulings, Attention: Legal Retrieval and Dissemination Branch, 
Room 2404, U.S. Customs Service, 1301 Constitution Avenue NW., 
Washington, D.C. 20229. These copies will be made available at a 
cost to the requester of $0.10 per page. However, the Customs Service 
will waive this charge if the total number of pages copied is ten 
or less. 

Decisions listed in earlier issues of the Customs BuLuetin, through 
October 15, 1981 are available in microfiche format at a cost of $39.15 
($0.15 per sheet of fiche). It is anticipated that additions to the micro- 
fiche will be made quarterly and subscriptions are available. Requests 
for the microfiche now available and for subscriptions should be 
directed to the Legal Retrieval and Dissemination Branch. Sub- 
scribers will automatically receive updates as they are issued and 
will be billed accordingly. 


Dated: March 10, 1982. 
B. JAmEs Fritz, 
Director, 
Regulations Control and Disclosure Law Division. 








Date of 
decision 


File 
No. 





3-23-81 
12-21-81 
1-29-82 
1-27-82 


2-17-82 


2— 2-82 
9-30-81 
11-17-81 
1-18-82 


1— 3-82 
1-18-82 


1-18-82 


066686 
068819 
069124 
069172 
069173 
069240 
069297 


969352 
069640 


105469 


105474 


105485 


105520 
542651 
801393 
801643 
801882 


801902 
801931 


801974 


Classification: Non-alcoholic sparkling or still grape- 
juice drink (116.40, 165.40, 165.15, 166.40) 

Classification: Machine tool castings (674.51) 

Classification: Men’s knit sweaters (380.04) 

Classification: Tripod rollers used in constant velocity 
tripod joints (692.32) 

Classification: Plastic molded ski boot with a separable 
inner liner and a plastic mountaineering boot with a 
separable inner liner (700.53, 700.56, 700.58) 

Classification: Used airplane tires (772.45) 

Classification: Blend of istle fibers and polypropylene 
filaments (222.64, 389.62) 

Classification: Steel forgings (657.25) 

Classification: Frozen peeled whole tomatoes (137.60, 
137.62) 

Vessels: Dutiability of the planned alteration of six 
American-flag cargo vessels in a foreign shipyard 

Vessels: Extensions of time to file documents under sec- 
tion 4.14(b) (2) (ii), Customs Regulations 

Vessels: Possible violation of 46 U.S.C. 289 concerning 
a@ passenger who boards a foreign-flag vessel in San 
Diego and disembarks in Los Angeles with an inter- 
mediate stop in Mexico 

Vessels: Remission of duties on repairs under 19 U.S.C. 
1466(d)(1) due to negligence of officer of vessel 

Classification: Calculation of profit under cost of pro- 
duction 

Classification: Articulators (657.25) 

Classification: Battery operated card shuffler (683.32) 

Classification: Three whey protein concentrates and 
lactose powder (183.05, 190.15, 493.65) 

Classification: Sewing kit (310.91, 310.92, 651.05) 

Classification: Infants’ finished and unfinished diapers 
(383.50) 

Classification: Fiber padding (355.02) 








International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY, Marcu 10, 1982 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 


WILLIAM von Raas, 
Commissioner of Customs. 


In the Matter of 
CERTAIN AUTOMOTIVE VISORS 


Investigation No. 337-TA-117 


Order 


Pursuant to my authority as Chief Administrative Law Judge 
of this Commission, I hereby designate Administrative Law Judge 
Janet D. Saxon as Presiding Officer in this investigation. 

The Secretary shall serve a copy of this order upon all parties of 
record and shall publish it in the Federal Register. 

Issued: March 3, 1982. 


Donatp K. Dvvatt, 
Chief Administrative Law Judge. 


In the Matter of 


CrerTAIn Dritu Point Screws For ¢ Investigation No. 337-TA-116 
DryYwaL. ConstTRUCTION 


Order 


Pursuant to my authority as Chief Administrative Law Judge of 
this Commission, I hereby designate Administrative Law Judge 
Donald K. Duvall as Presiding Officer in this investigation. 

14 
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The Secretary shall serve a copy of this order upon all parties 
of record and shall publish it in the Federal Register. 


Issued : March 3, 1982. 


Downatp K. Dvuvatt, 
Chief Administrative Law Judge. 


Investigation No. 701-TA-151 (Preliminary) 


Crrtain Nots, Botts, anp Screws From JAPAN 


AGENCY: United States International Trade Commission. 


ACTION: Institution of a preliminary countervailing duty investi- 
gation and the scheduling of a conference to be held in connection 
with the investigation. 


SUMMARY: The U.S. International Trade Commission hereby 
gives notice of the institution of investigation No. 701-TA-151 
(preliminary) under section 703(a) of the Tariff Act of 1930 (19 U.S.C. 
1671b(a)) to determine whether there is a reasonable indication that 
an industry in the United States is materially injured, or is threatened 
with material injury, or the establishment of an industry in the United 
States is materially retarded, by reason of imports from Japan of 
certain screws, bolts, nuts, and other screws having shanks or threads 
over 0.24 inch in diameter of iron or steel, provided for in items 646.49- 
20, 646.5400, 646.5600, 646.6320, and 646.6340 of the Tariff Schedules 
of the United States Annotated (1982), upon which bounties or grants 
are alleged to be paid. 


EFFECTIVE DATE: February 22, 1982. 


FOR FURTHER INFORMATION CONTACT: Mr. Bruce Cates, 
Office of Investigations, U.S. International Trade Commission; tele- 
phone 202-523-3069. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


This investigation is being instituted in response to a petition filed 
February 22, 1982, on behalf df the United States Fastener Manu- 
facturing Group. The Commission must make its determination in 
this investigation within 45 days after the date of the filing of the 
petition or by April 8, 1982 (19 CFR 207.17). The investigation will 
be subject to the provisions of part 207 of the Commission’s Rules of 
Practice and Procedure (19 CFR 207, 44 F.R. 76457 and 47 F.R. 
6190), and particularly subpart B thereof. 
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Written Submissions.—Any person may submit to the Commission 
on or before March 23, 1982, a written statement of information 
pertinent to the subject matter of the investigation. A signed original 
and nineteen copies of such statements must be submitted. 

Any business information which a submitter desires the Commission 
to treat as confidential shall be submitted separately, and each sheet 
must be clearly marked at the top ‘Confidential Business Data.” 
Confidential submissions must conform with the requirements of 
section 201.6 of the Commission’s Rules of Practice and Procedure 
(19 CFR 201.6). All written submissions, except for confidential 
business data, will be available for public inspection. 

Conference-—The Director of Operations of the Cemmission has 
scheduled a conference in connection with this investigation for 
9:30 a.m., e.s.t., on March 18, 1982, at the U.S. International Trade 
Commission Building, 701 E Street NW., Washington, D.C., Parties 
wishing to participate in the conference should contact the super- 
visory investigator for the investigation, Mr. John MacHatton, tele- 
phone 202-523-0439, not later than March 11, 1982, to arrange for 
their appearance. 

For further information concerning the conduct of the investigation 
and rules of general application consult the Commission’s Rules of 
Practice and Procedure, part 207, subparts A and B (19 CFR 207), 
and part 201, subparts A through E (19 CFR 201). Further infor- 
mation concerning the conduct of the conference will be provided by 
Mr. MacHatton. 

This notice is published pursuant to section 207.12 of the Commis- 
sion’s Rules of Practice and Procedure (19 CFR 207.12). 


By order of the Commission. 
Issued: March 1, 1982. 


KennetH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN AUTOMOTIVE VISORS 


Investigation No. 337-TA-117 


Notice of Investigation 


AGENCY: U.S. International Trade Commission. 
ACTION: Institution of investigation pursuant to 19 U.S.C. 1337. 


SUMMARY: Notice is hereby given that a complaint was filed with 
the U.S. International: Trade Commission on December 29, 1981, 
under section 337 of the Tariff Act of 1930 (19 U.S.C. 1337), on behalf 
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of Prince Corporation, Windcrest Drive, Holland, Michigan 49423. 
An amended complaint was filed on February 16, 1982. The amended 
complaint (hereinafter the complaint) alleges unfair methods of 
competition and unfair acts in the importation of certain automotive 
visors into the United States, or in their sale, by reason of alleged 
direct infringement of (1) claims 1, 2, 4, 5, 6, 8, 10, 11 and 13 of U.S. 
Letters Patent 4,227,241, and (2) claims 1, 2, 3, 5 and 6 of U.S. Letters 
Patent 3,926,470. The complaint further alleges that the effect or 
tendency of the unfair methods of competition and unfair acts is to 
destroy or substantially injure an industry, efficiently and economi- 
cally operated, in the United States. 

The complainant requests the Commission to institute an investi- 
gation and, after a full investigation, to issue (1) an order excluding 
said visors, or automobiles equipped with said visors until the visors 
are removed, from entry into the United States for the life of each 
patent in issue and (2) a cease and desist order restraining Toyota 
and Daimler-Benz and those in privity with them from the sale and 
installation of imported visors which infringe U.S. Letters Patent 
Nos. 3,926,470 and 4,227,241. 

AUTHORITY: The authority for institution of this investigation is 
contained in section 337 of the Tariff Act of 1930 and in section 
210.12 of the Commission’s Rules of Practice and Procedure (19 
CFR 210.12). 

SCOPE OF INVESTIGATION: Having considered the complaint, 
the U.S. International Trade Commission, on February 23, 1982, 
ordered that— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930, an investigation be instituted to determine whether there is a 
violation of subsection (a) of section 337 in the unlawful importation of 
certain automotive visors into the United States, or in their sale, 
by reason of alleged direct infringement of (1) claims 1, 2, 4, 5, 6, 8, 10, 
11 and 13 of U.S. Letter Patent 4,227,241 and (2) claims 1, 2, 3, 5, and 
6 of U.S. Letters Patent 3,926,470, the effect or tendency of which is to 
destroy or substantially injure an industry, efficiently and economi- 
cally operated, in the United States; 

(2) For the purpose of the investigation so instituted, the following 
are hereby named as parties upon which this notice of investigation 
shall be served: 

(a) The complainant is— 
Prince Corporation 
Windcrest Drive 
Holland, Michigan 49423 
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(b) The respondents are the following companies, alleged to be 
in violation of section 337, and are the parties upon which the 
complaint is to be served: 

Toyota Motor Sales Co., Ltd. 
1 Toyota-cho, Toyota City 
Nagoya, Aichi, 471 Japan 
Toyota Motor Sales 

2055 West 190th Street 
Torrance, California 90504 


Daimler-Benz, A.G. 
Mercedesstr. 136 

D-7000 Stuttgart 60 
Bad-Wuertt 

Federal Republic of Germany 


Mercedes-Benz, North America 
1 Mercedes Drive 
Montvale, New Jersey 07645 


Gebr Happisch Gmbh 
Clauserbruke 1, West Germany 


Voplex Corporation 
1100 Pittsford Victor Road 
Pittsford, New York 14538 


(c) Oreste Russ Pirfo, Unfair Import Investigations Division, 
U.S. International Trade Commission, 701 E Street NW., Room 
124, Washington, D.C. 20436, shall be the Commission Investi- 
gative Attorney, a party to this investigation; and 

(3) For the investigation so instituted, Donald K. Duvall, Chief 
Administrative Law Judge, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, shall designate the 
presiding officer. 

Responses must be submitted by the named respondents in accord- 
ance with section 210.21 of the Commission’s Rules of Practice and 
Procedure (19 CFR 210.21). Pursuant to sections 201.16(d) and 
210.21(a) of the rules, such responses will be considered by the Com- 
mission of received not later than 20 days after the date of service 
of the complaint. Extensions of time for submitting a response will 
not be granted unless good cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation 
in the complaint and in this notice may be deemed to constitute 
a waiver of the right to appear and contest the allegations of the com- 
plaint and this notice, and to authorize the presiding officer and the 
Commission, without further notice to the respondent, to find the 
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facts to be as alleged in the complaint and this notice and to enter 
both a recommended determination and a final determination con- 
taining such findings. 

The complaint, except for any confidential information contained 
therein, is available for inspection during official business hours 
(8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. Inter- 
national Trade Commission, 701 E Street NW., Room 156, Wash- 
ington, D.C. 20436, telephone 202-523-0471. 


FOR FURTHER INFORMATION CONTACT: Oreste Russ 
Pirfo, Unfair Import Investigations Division, U.S. International 
Trade Commission, telephone 202-523-4693. 

By order of the Commission. 


Issued: March 1, 1982. 
KENNETH R. Mason, 
Secretary. 


(19 CFR Part 212) 


IMPLEMENTATION OF THE EQuaL AccEss To Justice Act 


AGENCY: United States International Trade Commission. 
ACTION: Final rules. 


SUMMARY: These rules add a new Part 212 to the Commission’s 
Rules of Practice and Procedure to implement the requirements of 
the Equal Access to Justice Act, Title II of Pub. L. 96-481, 94 
Stat. 2325 (the Act), in unfair import trade practice investigations 
under section 337 of the Tariff Act of 1930 (19 U.S.C. 1337). The 
Act authorizes in certain circumstances an award of attorney fees 
and other expenses to certain parties who prevail against the United 
States in adversary adjudications, defined as proceedings under 5 
U.S.C. 554 in which the position of the United States is represented by 
counsel or otherwise. These final rules reflect public comment on 
interim rules published on November 19, 1981 (46 F.R. 56780). 


EFFECTIVE DATE: Date of publication in the Federal Register. 


FOR FURTHER INFORMATION CONTACT: Michael P. 
Mabile, Esq., Office of the General Counsel, U.S. International Trade 
Commission, 701 E Street NW., Washington, D.C., telephone 
202-523-1626. 


SUPPLEMENTARY INFORMATION: Authority for adoption 
of these rules is found in 5 U.S.C. 504(c)(1), which provides that, 
after consultation with the Chairman of the Administrative Con- 
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ference of the United States, each agency shall by rule establish 
uniform procedures for the submission and consideration of appli- 
cations for awards of fees and other expenses under the Equal Access 
to Justice Act. The rules are patterned largely after the model rules 
for implementation of the Act promulgated by the Administrative 
Conference of the United States, 46 F.R. 32900 (June 25, 1981), 
with alterations to reflect or conform to statutory requirements 
and Commission practice in proceedings under section 337 of the 
Tariff Act of 1930. 


Analysis of Public Comments on Interim Rules 


Comments on the Commission’s interim rules as published on 
November 19, 1981 (46 F.R. 56780), were received from the Ad- 
ministrative Conference of the United States, the United States 
Department of Justice, and one firm that represents parties before 
the Commission in investigations under section 337 of the Tariff 
Act of 1930. The following is a summary and analysis of the com- 
ments, with an explanation of why comments were accepted or 
rejected. . 

The Administrative Conference suggested with regard to section 
212.06(b) that the Commission should either state the highest amount 
it pays expert witnesses or identify a source from which this infor- 
mation can be obtained. The Commission deleted this information 
when drafting the interim rules because there is no common Com- 
mission practice of hiring expert witnesses and therefore the amount 
paid to expert witnesses is not known. Should this information become 
available in the future it can be made known to any applicant seeking 
an award under the Act. 

The Administrative Conference also questioned whether section 
212.03(b), which limits applicability of the Act to proceedings initiated 
by the Commission, is consistent with the provisions of the Act. 
It was noted that, while coverage of court actions under the Act 
is expressly restricted to actions brought “by or against” the United 
States, the provisions of the Act applicable to administrative pro- 
ceedings contain no such restriction. The Administrative Conference 
suggested that determination of whether an award may be made 
in a proceeding initiated by a private party in which the Commission 
participates should be based on the nature and extent of the Com- 
mission’s participation in the particular case and on whether the 
applicant can be said to have prevailed over the agency. The Ad- 
ministrative Conference concluded by pointing out that, as a general 
matter, it has deferred to individual agencies on questions of 
applicability of the Act to particular agency proceedings, but that 
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it did not necessarily agree with the Commission’s resolution of this 
issue. 

The question of whether the Act covers section 337 proceedings 
initiated upon the complaint of a private party in which a Commission 
investigative attorney appears as a third party received considerable 
attention during the drafting of the interim rules. Neither the Act 
nor its legislative history provides any definitive solution to the 
question. The Commission believes, however, that the Act should not 
apply to situations in which the position of the Commission and 
the respondent in the adjudication are not truly adverse. When the 
complaint is filed by a private party and not by the Commission 
investigative attorney, the role of the investigative attorney is to 
represent the public interest and to seek to insure that the record 
upon which the Commission bases its determination is as complete 
as possible. Thus, the investigative attorney maintains a stance 
of neutrality regarding the positions of the parties, at least until 
the record is sufficiently developed to permit an objective evaluation 
of the parties’ positions, and a prevailing respondent cannot in any 
meaningful sense be said to have “prevailed” over the Commission. 

The purpose of the Act, as state in the legislative history, appear to 
support limiting applicability of the Act to Commission-initiated 
investigations. The Act is designed to reduce the economic deterrents 
to challenging or defending against unreasonable governmental action. 
A party who chooses to contest an issue is considered not only to 
be representing a private interest, but also to be helping to refine 
public policy. The administrative adjudication provides a concrete, 
adversarial test of government regulation and insures the fairness 
of the law. S. Rep. No. 96-253, 96th Cong., 1st Sess., 1, 5-6 (1979); 
H.R. Rep. No. 96-1418, 96th Cong., Ist Sess., 1, 5-6, 9-10 (1979). 

These policies appear to have no application to a section 337 investi- 
gation initiated by a private party. The potentially greater resources 
of the Government present no significant deterrent to contesting the 
action, since the respondent’s opponent in the proceeding is the private 
complainant, not the Commission investigative attorney. Moreover, 
a privately initiated investigation provides no test of Commission 
policies or practices, since the issues to be determined are framed by 
the complainant. 

Accordingly, the Commission is of the opinion that the approach 
taken in section 212.03(b) is appropriate under the Act. Moreover, 
the Commission cannot agree that a case-by-case determination of 
whether an award may be made in an investigation initiated by a 
private party, as advocated by the Administrative Conference, is 
whether consistent with the Act or administratively workable. 

The firm that submitted a comment on the proposed rules suggested 
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that section 212.03(b) be amended to provide that an award may be 
made against the Commission not only in connection with a proceeding 
brought by the Commission upon its own complaint, but also in any 
proceeding to the extent that private parties would be liable under 
the Federal Rules of Civil Procedure. The rationale for the suggested 
change rests on the language of the Act requiring an agency to show 
that its position was ‘substantially justified or that special circum- 
stances make an award unjust.’’ The wording is similar to language 
in Rule 37 of the Federal Rules of Civil Procedure, which provides 
for an award of fees and expenses to a party prevailing on a motion to 
compel discovery. The firm further notes that the Act is intended to 
allow an award of fees against the United States to the same extent 
that an award may be made against other parties. H.R. Rep. No. 
96-1418, 96th Cong., 2d Sess. 6 (1980). 

This suggested change is based on a misreading of the Act and its 
legislative history. While the “substantially justified” language of the 
Act was borrowed from Rule 37, the Act does not incorporate the 
provisions of Rule 37 in those portions of the Act applicable to agency 
proceedings. The passage from the legislative history cited by the 
firm refers solely to court actions, and section 4(a) of the Act, which 
amends 28 U.S.C. 2412 to provide that a court may award fees and 
expenses to parties who prevail against the United States in civil 
litigation to the same extent that it may award fees in cases involving 
other parties, has no counterpart in the provisions relating to agency 
proceedings. 

The Department of Justice recommends that section 212.08 of the 
interim rules be deleted. That section is substantially the same as 
section 0.108 of the model rules promulgated by the Administrative 
Conference of the United States, 46 F.R. 32900 (June 24, 1981). 
It provides that, if an applicant is entitled to an award because it 
prevails over another agency of the United States that participates 
in an adversary adjudication before the Commission and takes a 
position that is not substantially justified, the Commission’s award 
shall be made against that agency. 

The Department of Justice argues that this provision is contrary to 
the express language of the Act, which provides for liability of ‘“[a]n 
agency that conducts an adversary proceeding,” unless “the position 
of the agency as a party” is found by “‘the adjudicative officer of the 
agency’’ to be substantially justified. The language appears to limit 
the liability for awards to the agency conducting the proceeding. 
The Department further contends that this reading of the statute is 
consistent with the policies stated in the legislative history. Congress 
expressed the purpose of alleviating situations in which small busi- 
nesses may be deterred from defending themselves against agency 
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excesses by the costs that would be incurred. According to the De- 
partment, Congress did not undertake to reimburse all prevailing 
small businesses, but struck a balance between awarding costs in all 
cases and allowing unreasonable governmental actions to go unchal- 
lenged. Expansion of the authotization for awards beyond that specifi- 
cally contemplated by Congress, it is argued, would upset the balance 
struck and would be inconsistent with the Congressional intent. The 
Depaitment further points out that allocation between the expenses 
attributable to the participation of an outside agency in the proceeding 
and those attributable to the participation of the Commission would 
necessitate an unduly time-consuming and expensive proceeding. 
Finally, the Department noted that it is inconsistent for the Com- 
mission to exempt itself from the provisions of the Act in proceedings 
initiated by other parties, and at the same time to subject other 
agencies to potential liability in similar situations. 

The Commission finds these arguments persuasive. Proposed 
section 212.08 appears to be contrary to the language and intent of 
the Act. Moreover, the Commission agrees that it would be unfair a 
inconsistent to treat other, similarly situated agencies in a manne 
that varies from the treatment given the Commission under the rule: 
Accordingly, section 212.08 is deleted from the final rules, and sections 
212.03(a); 212.05(b); 212.10(a); 212.21 i), (), and (c); 212.23; 
212.24; 212.25; 212.26; and 212.29 are amended to remove any refer- 
ence to awards against other agencies. 

An additional change has been made in section 212.05(c) to specify 
that the burden of proving that an award shou id be denied or reduced 


because the applicant has unduly or unreasonably protracted the 


adversary adjudication or special circumstances make an award 
unjust is on the Commission investigative attorney. 

Part 212 is added to 19 CFR Chapter II, Subchapter C to read as 
follows: 


Part 212—IMPLEMENTATION OF THE EQuaL ACCESS TO JUSTICE 


Act 


SUBPART A—GENERAL PROVISION 

Section 

212.01 Purpose. 

212.02 When the Act applies. 

212.03 Proceedings covered. 

212.04 Eligibility of applicants. 

212.05 Standards for awards. 

212.06 Allowable fees and expenses. 

212.07 Rulemaking on maximum rates for attorney fees. 





INTERNATIONAL TRADE COMMISSION NOTICES 


SUBPART B—INFORMATION REQUIRED FROM APPLICANTS 


212.10 Contents of application. 

212.11 Net worth exhibit. 

212.12 Documentation of fees and expenses. 
212.13 When an application may be filed. 


SUBPART C——PROCEDURES FOR CONSIDERING APPLICATIONS 


212.20 Filing and service of documents. 
212.21 Answer to application. 

212.22 Reply. 

212.23 Comments by other parties. 
212.24 Settlement. 

212.25 Further proceedings. 

212.26 Determination. 

212.27 Agency review. 

212.28 Judicial review. 

212.29 Payment of award. 


Authority: Sec. 203(a)(1), Pub. L. 96-481, 94 Stat. 2325 [5 
U.S.C. 504(c) (1)]. 


SUBPART A—GENERAL PROVISION 
§ 212.01 Purpose 


The Equal Access to Justice Act, 5 U.S.C. 504 (called “the Act”’ 
in this part), provides for the award of attorney fees and other 
expenses to eligible individuals and entities who are parties to cer- 
tain administrative proceedings (called ‘adversary adjudica- 
tions’’) before an agency. Under the Act an eligible party may 
receive an award when it prevails over an agency, unless the 
agency’s position in the proceeding was substantially justified or 
special circumstances make an award unjust. The rules in this 
part describe the parties eligible for awards and the Commission 
proceedings that are covered. They also explain how to apply 


for awards, and the procedures and standards that the Com- 
mission will use to make them. 


§ 212.02 When The Act Applies 


The Act applies to any adversary adjudication pending before 
the Commission at any time between October 1, 1981 and Sep- 
tember 30, 1984. This includes proceedings begun before October 
1, 1981 if final Commission action has not been taken before that 
date, and proceedings pending on September 30, 1984, regardless 


of when they were initiated or when final Commission action 
occurs. 
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$212.03 Proceedings covered 


(a) The Act applies to adversary adjudications conducted by 
the Commission. These are adjudications under 5 U.S.C. 554 in 
which the position of the Commission is presented by an attorney 
or other representative who enters an appearance and participates 
in the proceeding. The Commission proceedings covered are 
those conducted under section 337 of the Tariff Act of 1930, 19 
U.S.C. 1337. No award shall be made, however, for fees and ex- 
penses related to those portions of the proceedings conducted for 
the consideration of relief, the public interest, and bonding pur- 
suant to subsections 337 (d), (e), and (f) of the Tariff Act of 1930 
and 19 CFR 210.14. 

(b) An award may be made against the Commission only in 
connection with a proceeding brought by the Commission upon 
its own complaint. 

(c) If a proceeding includes both matters covered by the Act 
and matters specifically excluded from coverage, any award 
made will include only fees and expenses related to covered issues. 
§ 212.04 Eligibility of Applicants 


(a) To be eligible for an award of attorney fees and other 
expenses under the Act, the applicant must be a party to the 
adversary adjudication for which it seeks an award. The term 
“party” is defined in 5 U.S.C. 551(3) and 19 CFR 210.04. The 
applicant must show that it meets all conditions of eligibility 
set out in this subpart and in subpart B. 

(b) The type of eligible applicants are as follows: 

(1) an individual with a net worth of not more than $1 
million; 

(2) the sole owner of an unincorporated business who has 
a net worth of not more than $5 million, including both 
personal and business interests, and not more than 500 
employees; 

(3) a charitable or other tax-exempt organization described 
in section 501(c) (3) of the Internal Revenue Code [26 U.S.C. 
501(c)(3)] with not more than 500 employees; 

(4) a cooperative association as defined in section 15(a) 
of the Agricultural Marketing Act [12 U.S.C. 1144j(a)] 
with not more than 500 employees; and 

(5) any other partnership, corporation, association, or 
public or private organization with a net worth of not more 
than $5 million and not more than 500 employees. 

(c) For the purpose of eligibility, the net worth and number 
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of employees of an applicant shall be determined as of the date 
the adversary adjudication was initiated. 

(d) An applicant who owns an unincorporated business will 
be considered to be an “individual” rather than a “sole owner 
of an unincorporated business” if the issues on which the ap- 
plicant prevails are related primarily to personal interests rather 
than to business interests. 

(e) The employees of an applicant include all persons who 
regularly perform services for remuneration for the applicant 
uader the applicant’s direction and control. Part-time employees 
shall be included on a proportional basis. 

(f) The net worth and number of employees of the applicant 
and all of its affiliates shall be aggregated to determine eligibility. 
Any individual, corporation or other entity that directly or 
indirectly controls or owns a majority of the voting shares or 
other interest of the applicant, or any corporation or other 
entity of which the applicant directly or indirectly owns or 
controls a majority of the voting shares or other interest, will 
be considered an affiliate for purposes of this part, unless the 
presiding officer determines that such treatment would be unjust 
and contrary to the purposes of the Act in light of the actual 
relationship between the affiliated entities. In addition, the 
presiding officer may determine that financial relationships of the 
applicant other than those described in this paragraph constitute 
special circumstances that would make an award unjust. 

(g) An applicant that participates in a proceeding primarily 
on behalf of one or more other persons or entities that would 
be ineligible is not itself eligible for an award. 


$212.05 Standards for Awards 


(a) The determination whether an applicant is a prevailing 
party shall be made on a case-by-case basis. 

(b) A prevailing applicant may receive an award for fees 
and expenses incurred in connection with an adversary adjudi- 
cation, or in a significant and discrete substantive portion of 
the adversary adjudication, unless the pusition of the Commission 
investigative attorney was substantially justified. The burden 
of proof that an award should not be made to an eligible pre- 
vailing applicant is on the Commission investigative attorney. 
An award may be avoided by showing that the position of the 
Commission was reasonable in law and fact. 

(c) An award will be reduced or denied if the applicant has 
unduly or unreasonably protracted the adversary adjudication 
or if special circumstances make the award sought unjust. The 
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burden of proof that an award should be reduced or denied for 
either of these reasons is on the Commission investigative 
attorney. 


§ 212.06 Allowable Fees and Expenses 


(a) Awards will be based on rates customarily charged by 
persons engaged in the business of acting as attorneys, agents 
and expert witnesses, even if the services were made available 
without charge or at a reduced rate to the applicant. 

(b) No award for the fee of an attorney or agent under these 
rules may exceed $75 per hour. No award to compensate an 
expert witness may exceed the highest rate at which the Com- 
mission pays expert witnesses. However, an award may include 
the reasonable expenses of the attorney, agent, or expert witness 
as a separate item if the attorney, agent or expert witness or- 
dinarily charges clients separately for such expenses. 

(c) In determining the reasonableness of the fee sought for 
an attorney, agent or expert witness, the presiding officer shall 
consider the following: 

(1) if the attorney, agent or expert witness is in private 
practice, his or her customary fee for similar services, or, 
if an employee of the applicant, the fully allocated cost 
of the service; 

(2) the prevailing rate for similar services in the community 
in which the attorney, agent or expert witness ordinarily 
performs services; 

(3) the time actually spent in the representation of the 
applicant; 

(4) the time reasonably spent in light of the difficulty 
or complexity of the issues in the adversary adjudication; 
and 

(5) such other factors as may bear on the value of the 
services provided. 


(d) The reasonable cost of any study, analysis, engineering 
report, test, project or similar matter prepared on behalf of a 
party may be awarded to the extent that the charge for the service 
does not exceed the prevailing rate for similar services and the 
study or other matter was necessary for preparation of the 
applicant’s case. 


§ 212.07 Rulemaking on Maximum Rates for Attorney Fees 

(a) If warranted by an increase on the cost of living or by 
special circumstances (such as limited availability of attorneys 
qualified to handle certain types of proceedings), the Commission 
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may adopt regulations providing that attorney fees may be 
awarded at a rate higher than $75 per hour in the proceedings 
covered by this part. The Commission will conduct any rule- 
making proceedings for this purpose under the informal rule- 
making procedures of the Administrative Procedure Act. 

(b) Any person may file with the Commission a petition for 
rulemaking to increase the maximum rate for attorney fees. 
The petition should identify the rate the petitioner believes 
the Commission should establish. It should also explain fully 
the reasons why the higher rate is warranted. The Commission 
will respond to the petition within 60 days after it is filed by 
initiating a rulemaking proceeding, denying the petition, or 
taking other appropriate action. 


SUBPART B—INFORMATION REQUIRED FROM APPLICANTS 


§212.10 Contents of Application 


(a) An application for an award of fees and expenses under 
the Act shall identify the applicant and the adversary adjudi- 
cation for which an award is sought. The application shall show 
that the applicant has prevailed and identify the position of the 
Commission investigative attorney that the applicant alleges 
was not substantially justified. Unless the applicant is an in- 
dividual, the application shall also state the number of employees 
of the applicant and describe briefly the type and purpose of 
its organization or business. 

(b) The application shall also include a statement that the 
applicant’s net worth does not exceed $1 million (if an individual) 
or $5 million (for all other applicants, including their affiliates). 
However, an applicant may omit this statement if: 

(1) it attaches a copy of a ruling by the Internal Revenue 
Service that it qualifies as an organization described in section 
501(c) (3) of the Internal Revenue Code [26 U.S.C. 501 (c) (3)] 
or, in the case of a tax-exempt organization not required to 
obtain a ruling from the Internal Revenue Service on its 
exempt status, a statement that describes the basis for the 
applicant’s belief that it qualifies under such section; or 

(2) it states that it is a cooperative association as defined 
in section 15(a) of the Agricultural Marketing Act [12 U.S.C. 
1141j(a)]. 

(c) The application shall state the amount of fees and expenses 
for which an award is sought. 

(d) The application may also include any other matters that 
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the applicant wishes the Commission to consider in determining 
whether and in what amount an award should be made. 

(e) The application shall be signed by the applicant or an 
authorized cfficer or attorney of the applicant. It shall also con- 
tain or be accompanied by a written verification under oath or 
under penalty of perjury that the information provided in the 
application is true and correct. 


§ 212.11 Net Worth Exhibit 


(a) Each applicant except a qualified tax-exempt organization 
or cooperative association must provide with its application a 
detailed exhibit showing the net worth of the applicant and any 
affiliates (as defined in section 212.04(f) of this part) when the 
proceeding was initiated. The exhibit may be in any form con- 
venient to the applicant that provides full disclosure of the 
applicant’s and its affiliates’ assets and liabilities and is sufficient 
to determine whether the applicant qualifies under the standards 
in this part. The presiding officer may require an applicant to 
file additional information to determine its eligibility for an award. 

(b) Ordinarily, the net worth exhibit will be included injthe 
public record of the proceeding. However, an applicant that 
objects to public disclosure of information in any portion of the 
exhibit and believes there are legal grounds for withholding it 
from disclosure may submit that portion of the exhibit directly to 
the presiding officer in a sealed envelope labeled ‘‘Confidentia! 
Financial Information,’’ accompanied by a motion to withhold 
the information from public disclosure. The motion shall describe 
the information sought to be withheld and explain‘'in detail why 
it falls within one or more of the specific exemptions from manda- 
tory disclosure under the Freedom of Information Act, 5 U.S.C. 
552(b)(1)-(9), why public disclosure of the information would 
adversely affect the applicant, and why disclosure is not required 
in the public interest. The material in question shall be served on 
the Commission investigative attorney or counsel representing 
another agency against which the applicant seeks an award, but 
need not be served on any other party to the proceeding. If 
the presiding officer finds that the information should not be 
withheld from disclosure, it shall be placed in the public record 
of the proceeding. Otherwise, any request to inspect or copy the 
exhibit shall be disposed of in accordance with the Commission’s 
established procedures under the Freedom of Information Act, 
19 CFR 201.17-.21. 


§ 212.12 Documentation of Fees and Expenses 


The application shall be accompanied by full documentation 
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of the fees and expenses, including the cost of any study, analysis, 
engineering report, test, project or similar matter, for which 
an award is sought. A separate itemized statement shall be 
submitted for each professional firm or individual whose services 
are covered by the application, showing the hours spent in 
connection with the proceeding by each individual, a description 
of the specific services performed, the rate at which each fee 
has been computed, any expenses for which reimbursement 
is sought, the total amount claimed, and the total amount paid 
or payable by the applicant or by any other person or entity 
for the services provided. The presiding officer may require 
the applicant to provide vouchers, receipts, or other substantia- 
tion for any expenses claimed. 


§ 212.13 When an Application May Be Filed 


(a) An application may be filed whenever the applicant has 
prevailed in the adversary adjudication or in a significant and 
discrete substantive portion of the adversary adjudication, 
but in no case later than 30 days after the Commission’s final 
disposition of the adversary adjudication. 

(b) If review or reconsideration is sought or taken of a de- 
termination as to which an applicant believes it has prevailed, 
proceedings for the award of fees shall be stayed pending final 
disposition of the underlying controversy. 


SUBPART C——PROCEDURES FOR CONSIDERING APPLICATIONS 


§ 212.20 Filing and Service of Documents 


Any application for an award or other pleading or document 
related to an application shail be filed ana served on all parties 
to the adversary adjudication in the same manner as other 
pleadings in the adversary adjudication, except as provided 
in section 212.11(b) for confidential financial information. 


§ 212.21 Answer to Application 


(a) Within 30 days after service of an application, the Com- 
mission investigative attorney shall file an answer to the 
application. 

(b) If the applicant and the Commission investigative attorney 
believe that the issues in the fee application can be settied, 
they may jointly file a statement of their intent to negotiate 
a settlement. The filing of this statement shall extend the time 
for filing an answer for an additional 30 days, and further ex- 
tensions may be granted by the presiding officer upon request 
by the applicant and the Commission investigative attorney. 

(c) The answer shall explain in detail any objections to the 
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award requested and identify the facts relied on in support 
of the position of the Commission. If the answer is based on 
any alleged facts not already in the.record of the adversary 
adjudication, the Commission investigative attorney shall 
include with the answer supporting affidavits or a request for 
further proceedings under section 212.25. 


§ 212.22 Reply 


Within 15 days after service of an answer, the applicant may 
file a reply. If the reply is based on any alleged facts not already 
in the record of the adversary adjudication, the applicant shall 
include with the reply either supporting affidavits or a request for 
further proceedings under section 212.25. 


§ 212.23 Comments by Other Parties 


Any party to the adversary adjudication other than the 
applicant and the Commission investigative attorney may file 
comments on an application within 30 days after it is served or 
on an answer within 15 days after it is served. A commenting 
party may not participate further in proceedings on the applica- 
tion unless the presiding officer determines that the public 
interest requires such participation in order to permit full 
exploration of matters raised in the comments. 

§ 212.24 Settlement 


The applicant and the Commission may agree on a proposed 
settlement of the award before final action on the application, 
either in connection with a settlement of the underlying adversary 
adjudication, or after the underlying adversary adjudication has 
been concluded. If a prevailing party and the Commission investi- 
gative attorney agree on a proposed settlement of an award 
before an application has been filed, the application shall be filed 
with the proposed settlement. 


§ 212.25 Further Proceeding 


(a) Ordinarily, the determination of an award will be made on 
the basis of the written record. However, on request of either the 
applicant or the Commission investigative attorney, or on his or 
her own initiative, the presiding officer may in his or her discretion 
order further proceedings, such as an informal conference, oral 
argument, additional written submissions or am evidentiary hear- 
ing. Such further proceedings shall be held only when necessary 
for full and fair resolution of the issues arising from the ap- 
plication, and shall be conducted as promptly as possible. 

(b) A request that the presiding officer order further proceed- 
ings under this section shall specifically identify the information 
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sought or the disputed issues and shall explain why the additional 
proceedings are necessary to resolve the issues. 


$212.26 Determination 


The presiding officer shall issue a recommended determination 
on the application within 90 days after completion of proceedings 
on the application. The determination shall include written find- 
ings and conclusions on the applicant’s eligibility and status as 
prevailing party, and an explanation of the reasons for any 
difference between the amount requested and the amount awarded. 
The determination shall also include, if at issue, findings on 
whether the position of the Commission investigative attorney 
was substantially justified, whether the applicant unduly pro- 


tracted the proceedings, or whether special circumstances make 
an award unjust. 


§ 212.27 Agency Review 


Except as otherwise authorized by the presiding officer, the 
parties shall be allowed ten (10) days from the date of service of the 
recommended determination to file exceptions to the recommended 
determination and alternative findings of fact and conclusions of 
law with the Commission. Upon receipt of the recommended 
determination, the Commission shall review the same and issue 


a final determination on the application or remand the application 
to the presiding officer for further proceedings. 


§ 212.28 Judicial Review 


Judicial review of final Commission determinations on awards 
may be sought as provided in 5 U.S.C. 504(c) (2). 


§ 212.29 Payment of Award 


An applicant seeking payment of an award shall submit to the 
Finance and Budget Division of the Commission a copy of the 
Commission’s final determination granting the award, accom- 
panied by a statement that the applicant will not seek review of 
the decision in the United States courts. The address for sub- 
mission to the Commission is: United States International Trade 
Commission, Finance and Budget Division, 701 E Street NW., 
Washington, D.C. 20436. The Commission will pay the amount to 
the applicant within 60 days, unless judicial review of the award 
or of the underlying determination of the adversary adjudication 


has been sought by the applicant or any other party to the 
proceeding. 


By order of the Commission. 


Issued : February 23, 1982. 


KENNETH R. Mason, 
Secretary. 
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